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"... What is to be compensated for is the

destruction or diminution of something having a
monetary equivalent... | cannot see that damages
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that flow from the destruction or diminution of his
capacity [to earn money] are any the less when
the period during which the capacity might have
been exercised is curtailed because the tort cut
short his expected span of life" (at p. 129).
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"Using a postinjury rather than a preinjury work
life expectancy to calculate lost earning capacity
would violate fundamental principles of the law
governing damages and would produce an absurd
and unjust result... the measure of damages for
lost earning capacity is the amount by which the
plaintiff's ability to generate earnings has been
diminished as a result of the defendant's
negligence. It should make no difference whether
that diminution takes the form of a reduction in
the salary the plaintiff is able to command or a
decrease in the number of years the plaintiff is
able to work. In either case the net result is that
the ability to generate earnings is lessened
because of the defendant's negligence. Depriving
a plaintiff of the right to recover for that portion of
his loss attributable to a shortened work life
expectancy would frustrate the objective of
making the plaintiff whole. Moreover, it would
permit the tortfeasor to benefit from the
consequences of his own wrongful act at the
expense of the innocent victim. Such a result
would be inconsistent with both law and logic.
Indeed, the weight of authority is that loss of
earning capacity should be measured over the
course of the work life expectancy the plaintiff
would have had if no injury had been sustained"”
(Doe v. United States, 737 F. Supp. 155, 163-164
(1990)).
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"If that indeed is the law, then | respectfully
suggest that it would be very unjust, because,
after all, the object of damages, as | understand
them, is to do the best they can to compensate a
man who has been injured, for what he has lost.
What he has lost... is not only the ability to earn X
Pounds a year, but the ability to earn it over that
period of time that he might reasonably expect it"
(Pope v. D. Murphy & Son Ltd., [1961] 1 Q.B.
222).
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Littman v. Bell Telephone Co. of Pennsylvania, 172 A. ;S.W. 89, 94 (1912)
Note, "The Measure of Damages For a Shortened Life" 22 U. Chi. ;687 (1934)
Weinstein voIwi Yw 1927 71 1°1v% 0°5° I11°na (L. Rev. 505, 506 (1955)
In re Joint Eastern & Southern District Asbestos Lit., 726 F. Supp. 71°77-p0od2
:426, 428 (1989)

"Calculating damages for lost earning capacity
based on the victim's pre-injury life expectancy
has been criticized as overcompensating the
plaintiff, because no deductions are made for his
or her living expenses between the time of
projected actual death and the time death
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probably would have occurred had there been no
injury. It has been viewed, however, as the 'lesser
of two evils'. The alternative method of awarding
damages based on the victim's shortened life
expectancy would, in effect, reward the defendant
for having successfully injured the plaintiff so
severely as to curtail his or her life span, and
would under-compensate plaintiff's dependents
for the loss of support during those lost years" (at
p. 428).
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"Under the negligence rule, if damages equal
harm, potential injurers will be led to comply with
the negligence standard... and thus to take
appropriate precautions. If a precaution costing
50,000% would prevent a harm of 100,000%, the
threat of having to pay damages of 100,000$ for
not taking the precaution would induce a party to
spend 50,000% on the precaution. However, if
damages are less than harm, the negligence
standard might not be met and underdeterrence
would result. In the example, if damages are only
40,000% (even though harm is 100,000%), the
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party would not be led to take the precaution
costing 50,000%" (A.M. Polinsky & S. Shavell,
"Punitive Damages: An Economic Analysis" 111
Harv. L. Rev. 869, 882).

15 09I OPRW 0°°1¥°D2 NRWY? 10X P17 77 OX 0D ,INRT (0 AW
->n%377 119752 T PNa% P19 RI7 75 w21 ,900-NYNIT RAN INYNIT L0 PTIN
,N7ID 'R IXT) PTIT NYMINMD 72391 DNIYYW NITPAT OYINR NVIPIN YINUAY IR L7013
15 W7 92 .((77IWN) 350-349 ,311 33 DWIWN 7P T3-°1°72 N°%¥12°P NI1INR”
D°IWR” 1°32 1% NPOW vy APy aynaa Pw ivni nnn nnd
,PYTNN PW INWYN 2pY 0IAIW 7357 PTIA AR YV 12w ,3¥n 7IR°7 3219V 7nITIaRa
QIPM °3 ,PBO PR .PTIT 1M 931 PPN 1732 ©21%°D YWY 72N 1P VD R XN
N1I5NWAT NP1’ 1TAIR YW pTIA WIDNNA L,PITIR YW 3T12vR 0 nmn 7IxIp 12w
TYNINA AYCAD ANIVAWM *I¥°D XY AT PTI NINIT L7NITIART DIWR” 21D-DY 03
%550

PR 073 ,]IWRIT WOHANA :0NYNIY DWwnIn v L,anyT ow? 3%
,790WAYY T12Y2 19130 95 IR 11 DYIINT ,AWR NOTOD M1%a3IN ,A91Iva ,pIra?
10112 ,AYNVA AWYNI L,P IRT RITL,CIWS WONINA A% XD 10 nPmn 05 Ax
PITINW 9% — XY 11,1117 W 02 ni NN IX°PY 03 L, AWRT N°1DR N1YAINY
PW PR — NIIDNWAT N2ID° [TAIRD I21THW 233 00w Tavh Paon IR
2IWT WININ2 PUIRN DIIW PN 1°2% WK WONINA pUINg 01w prIT P2 NN
TPRW QI20F 72130 RIT PTIT YOV ,02IPNT 3w (PIT1 INIR KIT PIINW ANI2)
HY) A1IRNT XPNDXR 17 NIIDY 17 WK L,7TIAVA NNIW TIRD 1DnwaR MY pIrin
(4)7% 775 ,7WR ‘1 PRIWT NITTN 30/80 XY PWn% X7 ,7T 100 WONY NMILWA
,RPY RT (875 (3)3m 77D ,137 MY™27 "2RIW TIRNA ‘1 VI 722/86 R”Y ;788
D°1W3” N1IDNWAT NY13° 7I2IX 1°32 0°°I¥°DY NINTA DR NP Awean *ohw
P11 1°32 "I1X°D7 71273 NIPNAN ,D°WONINT W 1°2,75°1 9727 1Ak MI1vY 7 niTara
3 NID¥Y PR 757091 ,A91YA 0w pTIN XIPM2 XW RY IwR wOAINA RN i
9012 ,RIDX ,RX "NYNITT VPORI IPPTI NYMIN DR L, AWYN DIV 1Py T2 AKX
7NITIART 0°IW2”7 INIIDNWT NPID° JTAIR 1732 P71 0°7I%D NPP0D ,NXRT NPV
71IDAY X’3N (DYIW JNIRA PITIT 1P 7ID0MI7W NIRVIAT WA NINPYIY TIN)
PYTNN YW PWYNN NIVANT NIYYR W ARDn



16

W 137102 NAXIT AYRWA ¥21577 275 1TRY 12y 095957 2I3p°wa 1R 1)

X>7 7NITIART D2IWI”7 1°32 I¥°07 NPLW 05 ,mIyp? q011 7271 7°01aY 275 X 13

TNIR MI221pHT NN IRDI 02RO NN DPMING MIMIPYR MIRD ,NwpIn
.DOWARY PRI 1T 1Y

7MINKiT - “1WI3 7090 "R 071 1"R2”

LR PR L,7NITIAR 22w P KD PINIAW 372IVA IRY 05 ,0°12107 WY .18
X9 31 70°5N °D-YY LYK 021w INIIINWI NYID 7IIX 1733 INIXDY ,APTIRA IR
I’R ©°°1 1°R21,7°0D7 RI7 10 XY DR XRYR ,PITIT I°057 NIIDNWAT WIS DR
NwID IXI 7 MIYL2 11737 ; Oliver v. Ashman [1962] 2 Q.B. 210 IX7) 7IW1> 70573
PIT°17 7°0D77 ,0°IW 172IX OV 722-72.52pY PR 37 MIVY (548 ‘1Y ,P7I7 2RI
QPR PPPPTIT C1T 70T L/NITIAR 0°IW” JNIR NI0IOT PPBAY NI NR O3
0°9377 2¥M DR 2°wA? — 95 QWY WIITA NI 072 IR PRWN — 2°INNn
nnnon Sy ,wd1 I3 MDY DY A¥DM IR 0YIVAW 01 2w~ .1°D1 IMINIpY
MW 113,093 .0°°910791 0°°1 NIRIT JTAR DY IR LONADWN P D°pRY 0°°15°07
T°I% I¥°DT L, ININTPY 2¥MI DR 1IAAY PRI LTAIR — TARW O ,ApY1 — nphw
1007 541/63 R”Y) “A9RWA 2¥ DNYY XIAW PR JPIX 4057W 17,7053 XLANAY
NPIWHR 71°R” — 2N31 75 — 7NINIPY A¥NT NAwa” (126 ,120 (2)1° 37D ,1712¥1N
927 X .72°IRA? PR TIXIPY 2207 DYMINT LIpnnY PR 2201w 207w 71 12103
NN — 120 "1°T P92 /K) 70°101M 12392 ININTPY XN NAWD DLW IR T
HW 12°0 DXYM L19R (574 (1976 ,7°IW 7371771 ,°POTV ‘3 NOYIYI) N™22I0 1P 1IN
797 90T TIYI LRI PTI 1732 21D 027277 OINR IWKRD TNIHA — YpOTI XD
,NIP2PVPODR P IWN X002 32 WP — TNYVA P13 °I¥UDHY 12I1THWD
IYXT NANL,PITIW A13-92K DN RI2Y 9157 1R (05 .N1PNIORYPII N1P20YIpD0a
792 ,09IR .Y (PRW 0°A-NNW DAN RPW ORI L,ATIAY QIpA 77N TIO7
W77 9277w 955 ,0°71%°D pI0DYm vBWMI °na YW 0A*T’ DR NIDI? 275 PR 730
IR ,0°°17 DR 22w RD 2IXIDA” .PTIN NP RPNYR 777 12 2817 PIT°37 DR 29p 075
'mya 9737 2R7121 DwAID) 717ART YW DO JIVA YW NU1nm 137VA [N R

.2201% 92071 X 1A% 9157 IR ,%2077 DR YIY RD M1¥0D7 (551

— "R27,79%p 1°°N nomINW IX 1°1 DR 720X 771V Awyn Swa WX ,pIr] .19
IR 772IR2 INVT NNN-R?T PIIA 7°A2 0>"1%°0% — NVLWNI nm'vrm T2 Sy 1°X9
nirm ‘1 271 772719 1217 MINa NATD 773781 R7Y IRT) QN0 nonin 71%°pP2



17

— 7DITIART DIV 7 — PITIT (N 00 DUW DY (816 (4)12 77D ,7RIW
— NDDII Y I3 INY NRWII IT AYIIW RYR L21¥7D-73 *139»-K? pTID ,RIDX ,NODM]
,29W3 P73 1M L7DITIAR 0237 NI INTIAYA PITIY NINNIX 1AW NI0ION YW
75 %¥ I1nY .n101577 1% 2°37% 7°7 MIDIW ,INTIAY IWID — 7P 7031”7 37 70°DN DY

:13°%¥2 ,Dickson *71pn 11°7¥7 vBWNT N2 VDY

"It is not loss of earnings but, rather, loss of
earning capacity for which compensation must be
made... A capital asset has been lost: what was
its value?" (Andrews v. Grand & Toy Alberta Ltd.
[1978] 2 S.C.R. 229, 251)

Pickett v. nwIpa 07197 N°2 YW AMING 1°I7-pODA 1IN W 02I2TMN
nx Wilberforce 711%71 9p°2 ow ,British Rail Engineering Ltd. [1980] A.C. 136
:1IWYT 172 “NITIART 22w 32 02°I¥°DY NIRDT NYYIWT 707507

"Does it not ignore the fact that a particular man,
in good health, and sound earning, has in these
two things an asset of present value quite
separate and distinct from the expectation of life
which every man possessed?" (at p. 149).
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Pickett v. YwnY% I1X7) 7°731X3 pob1 75 .(Damages (Looseleaf Ed., 2003) 3.710
Andrews v. Grand & IX7) 1712 72 .(British Rail Engineering [1980] A.C. 136
The Queen in right of Ontario v. ;Toy Alberta Ltd. [1978] 2 S.C.R. 229
Skelton v. Collins, 115 3x87) 7°7900182 75 .(Jennings [1966] 57 D.L.R. 2d 644
Mclaughlin v. IX7 ,0W n%23pna 7w a%) N°127-N1%I82 791 (C.L.R. 94 (1966)
.(Chicago, Milwaukee, St. Paul & Pacific Ry. Co., 143 N. W. 2d 32 (1966)

912Y XD 172 NPWYNTI NIV 70300 2V TP 2IwY IR L,AT Wwpna .20
aR .NIdDNWAT (WID LPROXIVID) NYID [TIX 12V XD 1°2Y NIIdNWR 7TAN
M990 PITIT PR AN ROT ATRR APRWA OTR ,N1I5NWA JTAX 712V I1¥°D2 712971
XOX 729V 1XYW ,0TIAM YW 7IwdR Y¥a 0IX LYwnb L5 .A1IRNA ’PAYR L,70192
XY .N1I5NWH 173X W PrIn-wXI2 *I¥°DY 37 70750 DY ,°KIT 1K ,1°79°2 Doun
X°7 1°2¥an N YW WX ,7IV-7¥3 051 NIONWAT N2I3°2 7RI 70°DNR 2D IO
,10NWARY 1M 2137 PITIAY A2 2WANA2 (N1 I¥°DR LT AWeR °DY LI¥°D-92 Pl
0°°1%°0% NUROT L,1°7-ND7W PW 7Iwdn nYva awx LSwnb 75 .avoabn XX



18

71719507 XY N 1°3-D271¥> 772V X% 71IRD7 DYW2 OX 03,37 ANIwonY oxpna
.(J. Cassels, Remedies: The Law of Damages 125 (2000)) 752 pIoy®

0 XY L(MIAR VOWNH NIVWI D3 M) HXIVWT vBWPIA 3 L,]xh W

7P 0D 7D ARI,NIIDNWI NP1 772IR 1727 NIIDNWI TR 72 7INAAT 7INWI

,2I°XP 03 IXT) 022172 21%0m2 — IMIY N 1391 °PIRY L,TIN 03 2°21%0m7 1w Av]

N33 ,5wn% 95 (258-257 ‘MY 27171 1IMKRNA ,pI2 ;42-38 'HY2 27171 11902

WIS 772IR2 75N 705N NDPWN L,PPVR? NIIdNWI J7AX (732 D2IXD PIodY?

DX AW 7 vVOIWR Y27 NIWIDT NAXA LID PV N MI¥D-73 PrId NIIDNWAN
:73,7y77

INTIAY WID NI DY DIR [KIDR] NIXDY po1ni Yy~
,M3°M RPDI PRI RIAR XIT 7Y IWR 72200 IX2IND
77°7° 7°NY2 7°IAKR 71730 7712V w102 770707 OX
P11 RIT,2IXODY 7207 ]IWLA LPTIN KD IR NIDIOII
YapIw °53 ,15WY 7702 TAYL 0IX Pw 1wiak
nIYLY PYMIW XY LPPIN POD DM NYwa 1DpU7
X921 77T 19I5 DX 9N IR RPN PTIAW LpoInd
,URURI I NWWIA 237/80 R”Y) 7XI12Y TNYY 15 Uy’

.(296 ,281 (1)1% 77D

:719DY ,7NWRING” AWAT DX 75°2 ,NRT NNIvY P92 (LDIWI IR) RWIN

PYDAY PR WY PrIAY LNINENwan YW A7y yapy
,P1717 DWW 0w RA 173301 °D-%Y ,RIRNA XDI1Y Pnya
’0% PR IMANA L1PNINI0AY WIRIA MAWANT N
19K 9NWRY 107 WY RITW L,DPHIRNT NINONWAR
-5y XIT INANa NI RIvm DR H¥Iv wpha
*10-5Y 90nwnY MY RINY LDWRINT NIDNWAaR
IX 717 QYL ORW LIRON .AWYNY 7397 ,1n913° D10
93 PR ,7°NYAI 7172 INDIDY DR PRIN PR PIOIT AR
7397 ,9%0n IR AT WID W L,1IWIDA IYUAD

.(300 'mya ,0W) "WIYNS

¥°2%7% W NI1ONW WIS 77AR 7Y 1% awh” 5 pI3 XUWIT ¥ap ,75°8Y
X219 PnYa dnwn 70 PN 0D RT3 CLNIDT IPRY L1000 YW Invp YV
.(307 'mya,0W) 737 NINSNWAA AYID IIRNT 231, 71IRN7

7y°apn 37 Twea DY 272 X°WIA ANHhAw 97 R°7 7°IRIT AWAT °D ,AKX7]
IX "DDX 1I°RW ,*13°0 D> pW 72%27 ,°1%°D-12 271 ,19R ,X*7 NIIDNWAN DX°X10192

75 Y npaPnn 1R ,0Ipn 9on IR LwnnDn 30 77 PROXI0ID 03 ,7Im3Y 22 uRIpho



19

,AT 11231 °D% ,NI15NWaR YRUXIVID 1HYaY UWR 031 RIT NINDNWAR WY
0°IW3” NIIONWIT WIS [TIR 1732 21D, P03 2w 7293900 pDIRI” DR pwn
In re Joint Eastern & IX7) 77 POIX TXp 2¥ PITIT DX NIXDY IV “NITIART
— 30977 17MIR .(Southrn Dist. Asbestos Lit., 726 F. Supp. 426, 427 (1989)

.DINR YR XN

Oliver v. Ashman 1°371-pod2 Pearce DIV 5w INTAR :NDDII IV 21
— "What is lost is an expectation, not the thing itself" 71°5% ,[1962] 2 Q.B. 210
S 1732IX2 923771 ,D01900Wi nvyo” 1732IX2 71X D°9290W DY 552 .°1°ya nwpIn
,N919°7 DR wnan® NIIWDRT IR 1170781 172X IMynwn nv1o°n 1732IX .177°D°X%
VDY A¥MYW 10°DNT NNV Y NORT) ,2172 7INXY 1273”7 L7131 5X , 1077
12W ,3InT DIV VDI DIXR IWRD NIDHWA 772IN 5y 921% ’R 1°0% ,aw ,Pearce

"He is no longer there to earn them, since he has died before they could be
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"For what has been lost by the person assumed to
be dead is the opportunity to enjoy what he would
have earned, whether by spending it or saving it.
Earnings themselves strike me as being of no
significance without reference to the way in which
they are used" (at p. 240).
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: The Law of Damages 17902 ,S.M. Waddams 2w 1°727 03 Tx:';' o°'o°

"Many would say instinctively that a person
cannot be said to suffer a financial loss during a
period when the person will not be alive to enjoy
the use of any compensation that might be
awarded for lost earnings. However, this view
would lead also to the denial of recovery in the
case of a plaintiff rendered permanently
unconscious for of such a person it can also be
said that the person will not be able to enjoy the
use of compensation” (§6.800).
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. it can be said that this kind of windfall is an
inevitable consequence of the survival of actions
legislation. Once the old rule is abandoned and it
is accepted that a personal action survives, it
inevitably follows that a deceased's estate will
receive what some might describe as a windfall.
Indeed the real cause of the enrichment is not
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even the legislation but the very concept of
inheritance of wealth" (at 6.860).
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"Nothing is of value except to a man who is there
to spend or save it. The plaintiff will not be there
when these earnings hypothetically accrue: so
they have no value to him" (Pickett v. British Rail
Engineering [1980] A.C. 136).
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"With few exceptions... this conflict has generally
been resolved by subjecting the interests of the
[dependants] to the risk of extinction by a prior
recovery of the deceased, in the assumed
prospect of double liability. This fear would be
warranted, however, only if the award to the
decedent included compensation for his loss of
earnings during the period by which his life has
been curtailed, for this segment alone
corresponds with the expectancy of support to
which his dependants may lay claim in a wrongful
death action" (Fleming, supra, at p. 598-599).
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In re Joint Eastern & Southrn Dist. Asbestos Lit., 726 F. Supp. 03 X9
.(426, 429 (1989)
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"For what has been lost by the person assumed to
be dead is the opportunity to enjoy what he would
have earned, whether by spending it or saving it.
Earnings themselves strike me as being of no
significance without reference to the way in which
they are used. To inquire what would have been
the value to a person in the position of this
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made after the date when ex hypothesi he will be
dead strikes me as a hopeless task” (at p. 240).
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injury (Sea-Land Services, Inc. v. Gaudet
Administratrix, 414 U.S. 573, 594 (1974)).
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"There can be no capacity to earn without a life.
The maintenance of that life requires expenditure
for personal living expenses. Hence the earnings
which the award represents are conditional on
personal living expenses having been incurred. It
follows that such expenses may appropriately be
deducted from the award. Against this, it is
argued that if [the plaintifff had been born a
millionaire, her personal living expenses during
the 'lost years' would have been met from other
sources. But this does not negate the fact that in
order to earn income one must live and incur the
attendant expenses" (Toneguzzo-Norvell v.
Burnaby Hospital (1994) 1 S.C.R. 114).
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"in the case of a young child, the lost years of
earning capacity will ordinarily be so distant that
assessment is mere speculation. No estimate
being possible, no award, not even a
"conventional" award, should ordinarily be made".
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"It is difficult enough in the case of a teenager or
middle aged person to prove something for the
lost years. It is more difficult for a child but | can
envisage, with respect, far more examples than
the Shirley Temple case or that of a television
star. | can envisage the only son of a father who
owns a prosperous business. | can envisage the
son who is born to a father who is able to leave
the estate to the son. | can envisage a number of
situation where the court can look at something
and find there are lost years to be compensated
for... but what | hold and hold clearly is that
Pickett and Gammell... give this little boy a head
of claim for lost years, but on the material before
me | am going to state... not that there is no claim
but that there is a claim which | assess at nil".
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"The same dilemma does not arise in a case such

as the present where the wage earner has been

killed in the accident and claims are brought both

under the Law Reform Act for damages on behalf

of the estate and under the Fatal Accidents Acts

for both actions can run concurrently. Justice can

be done to the parents by an award under the

Fatal Accidents Acts and any sums for the 'lost

years' awarded under the Law Reform Act which

exceed the value of the Fatal Accidents Act

damages will be a pure windfall for the parents”

(at p. 168-169).
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. in Alberta a claim for loss of future earnings
does survive the death of the victim. And, with
two important qualifications, that claim should be
assessed as would any claim for loss of future
earnings”.
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"damages in relation to future earnings, including
damages for loss of earning capacity, ability to
earn or chance of future earnings" (c. S-30)
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"When the injured person survives until judgment,
he is given substantial damages. The fact that he
dies the day after judgment does not reduce the
damages, nor remove his beneficiaries' right to
inherit them. Indeed the very reason for the
damages is the accurate foresight that he would
die young...

Why should the tortfeasor escape scot-free if the
plaintiff dies the day before judgment is
pronounced? Worse still, why should the
tortfeasor who has made death imminent escape
scot free if he manages to drag out the litigation
long enough that he produces the very death in
guestion, before judgment?

In my view, the issues here transcend questions
of social utility or inheritance. They involve
justice".
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"loss to the estate is represented by that part of
the deceased's net probable future earnings that
probably would have been utilized by the
deceased to enlarge his estate, whereas loss to
the spouse and next of kin is represented by the
loss of a source of maintenance for such things
as food, clothing, shelter, educational expenses,
and the like" (Runyon v. District of Columbia, 463
F. 2d 1319, 1323 (1972)).
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"is entitled to the present value of the decedent's
prospective earnings for the period of her work-
life expectancy after reaching the age of twenty-
one, less her anticipated maintenance expenses,
plus recovery for her pain and suffering" (Weaver
v. Ford Motor Co., 382 F. Supp. 1068, 1077
(1974)).
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"As to the possibility of the duplication of
damages | observe that if an injured person has,
himself, recovered damages no further action will
lie for the benefit of his dependants in the event
of his subsequent death whilst in the case where
an action is brought, not by the injured person
himself but, upon his death, by his legal personal
representative for the benefit of his estate, the
damages would be assessed having regard to the
gain, if any, which would have accrued to the
deceased from his future probable earnings after
taking into account the expenditure which he
would have incurred, if he had survived, in
maintaining himself and his dependant's, if any"
(at p. 114).
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