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".UPON ACTUAL FORCIBLE AND VIOLENT ENTRY UPON THE PREMISES"
17071 |Iman *Xan? LORD RUSSELL, C.J. onnin 1iyiya

DOES ANYONE WHO GIVES TO THE WORDS"... USED THEIR ORDINARY MEANING REALLY
SUPPOSE THAT AN ENTRY WHICH IS EFFECTED BY THE TURNING OF THE HANDLE OF THE
DOOR AND WALKING INTO THE SHOP IS AN 'ACTUAL FORCIBLE AND VIOLENT ENTRY'
WITHIN THE MEANING OF THIS CLAUSE OF THE POLICY ? IT SEEMS TO ME REPUGNANT TO
COMMON SENSE THAT ".THAT SHOULD BE SO

DTN non4i

SUPPOSE THE DOOR HALF OPEN SO THAT A BOY" OR THIN MAN COULD GET IN WITHOUT
PUSHING THE DOOR FURTHER OPEN, BUT 'THE FAT BOY' IN PICKWICK COULD NOT SO GET
IN. THEN, IN THE ,ONE CASE THE ENTRY WOULD NOT BE FORCIBLE WHILE IN THE OTHER IT
WOULD. THAT DOES NOT SEEM TO ME TO BE A SATISFACTORY LINE OF REASONING.

| THEREFORE CONCEIVE THAT THE POLICY WAS DIRECTED TO SECURING THE ASSURED

AGAINST LOSS IN CONSEQUENCE OF AN ENTRY EFFECTED BY REAL VIOLENCE AS
COMMONLY UNDERSTOOD, AS DISTINGUISHED FROM AN ENTRY ,EFFECTED BY STEALTH
AND, AS WAS DONE HERE WITHOUT VIOLENCE".
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"...BY THE WORDS 'ACTUAL FORCIBLE AND VIOLENT ENTRY' IT WAS INTENDED TO MEAN AN

ENTRY EFFECTED BY THE EXERCISE OF FORCE IN A MANNER THAT WAS NOT CUSTOMARY IN
ORDER TO OVERCOME THE RESISTANCE OF THE USUAL .FASTENINGS AND PROTECTIONS IN
THE PREMISES IF A PERSON TURNS A KEY HE USES FORCE BUT NOT VIOLENCE. IF HE USES A
SKELETON KEY, HE USES FORCE BUT NOT VIOLENCE. IF ON THE OTHER HAND INSTEAD OF
USING A KEY HE USES A PICK-LOCK, OR SOME OTHER INSTRUMENT, OR A PIECE OF WIRE, BY
WHICH AS A LEVER HE FORCES BACK THE LOCK, IT APPEARS TO ME THAT HE USES FORCE
AND VIOLENCE...".
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DINO SERVICES LTD V PRUDENTIAL ASSURANCE CO. LTD 7w |*Tn-7092 DA nWATIN IT NIN2N
:KERR L.J. 'on ,426 'nya ,0w X1 .(1989) 1 ALLE.R. 422

"... WOULD TAKE THE ORDINARY MEANING OF THE WORD 'VIOLENT' IN THIS CONTEXT TO
BE THAT IT IS INTENDED TO CONVEY THAT THE USE OF SOME FORCE TO EFFECT ENTRY,
WHICH MAY BE MINIMAL SUCH AS THE TURNING OF A KEY IN A LOCK OR THE TURNING OF A
DOOR HANDLE, IF ACCENTUATED OR ACCOMPANIED BY SOME PHYSICAL ACT WHICH CAN
PROPERLY BE DESCRIBED AS VIOLENT IN ITS NATURE OR CHARACTER. AN OBVIOUS PICTURE
THAT SPRINGS TO MIND IS THE BREAKING DOWN OF A DOOR OR THE FORCING OPEN OF A
WINDOW, WHICH WOULD BE ACTS OF VIOLENCE DIRECTED TO THE FABRIC OF THE
PREMISES TO EFFECT ENTR. OR THERE MIGHT BE VIOLENCE TO A PERSON, SUCH AS
KNOCKING DOWN SOMEONE WHO SEEKS TO PREVENT ENTRY ".
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REGARDED AS A DESERVING CASE FOR AN EX GRATIA PAYMENT".
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HALSBURY LAWS OF ENGLAND 4TH ED. REISSUE, VOL. 25, -2 Da
:In?'7T> X1 ,PARA 646

"THE TERMS OF A BURGLARY INSURANCE MAY EXCLUDE LIABILITY IN CERTAIN
CIRCUMSTANCES UNLESS THERE IS FORCIBLE AND VIOLENT ENTRY INTO THE PREMISS. IF SO,
THE ENTRY MUST BE OBTAINED BY THE USE OF BOTH FORCE AND VIOLENCE OR THE
DEFINITION IS NOT .SATISFIED AND THE POLICY DOES NOT APPLY AN ENTRY OBTAINED BY
TURNING THE HANDLE OF ,AN OUTSIDE DOOR BY USING A SKELETON KEY THOUGH
SUFFICIENT TO CONSTITUTE A CRIMINAL OFFENCE, IS NOT WITHIN THE POLICY SINCE THE
ELEMENT OF VIOLENCE IS ABSENT".
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.VIOLENT ENTRY"
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"WHAT THE THIEF DID WAS TO USE SUFFICIENT FORCE TO FORCE BACK THE LATCH. ALL |
NEED SAY ABOUT THE WORDS 'FORCIBLE AND VIOLENT ENTRY' IS THAT IN MY OPINION
THEY HAVE REFERENCE TO THE CHARACTER OF THE ACT BY WHICH AN ENTRY IS OBTAINED
RATHER THAN THE ACTUAL AMOUNT OF FORCE USED IN MAKING THE ENTRY".
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M.A. CLARKE THE LAW OF INSURANCE CONTRACTS (2ND ED. 1994 ;348 R.E. KEETON ) :nX0)
"INSURANCE LAW RIGHTS AT VARIANCE WITH POLICY

PROVSIONS" 83 HARVARD L.REV. (1970) 961, 966).
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"THE OBJECTIVELY REASONABLE EXPECTATIONS OF APPLICANTS AND INTENDED
ENEFICIARIES REGARDING THE TERMS OF INSURANCE CONTRACTS WILL BE HONORED EVEN
THOUGH PAINSTAKING STUDY OF THE POLICY PROVISIONS WOULD HAVE NEGATED THOSE
EXPECTATIONS".
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MUTUAL INSURANCE CO. 366 N.W.2D 271 (MINN. 1985),
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"THE TRADITIONAL APPROACH TO CONSTRUCTION OF INSURANCE CONTRACTS IS TO
REQUIRE SOME KIND OF AMBIGUITY IN THE POLICY BEFORE APPLYING THE DOCTRINE OF
REASONABLE ,EXPECTATIONS. SEVERAL COURTS, HOWEVER HAVE ADOPTED KEETON'S VIEW
THAT AMBIGUITY OUGHT NOT BE A CONDITION PRECEDENT TO THE APPLICATION OF THE
REASONABLE-EXPECTATIONS DOCTRINE ".
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"MOST COURTS RECOGNIZE THAT INSUREDS SELDOM SEE THE POLICY UNTIL THE PREMIUM
IS ,PAID, AND EVEN IF THEY TRY TO READ IT THEY DO NOT COMPREHEND IT".
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(CLARKE, THE LAW OF INSURANCE CONTRACTS PP. 349-350).
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"FIRST OF ALL, LET ME DEFINE WHAT | THINK IS MEANT BY 'FORCE'. IN THE CONTEXT OF
OUTSIDE PREMISES OF COURSE THERE IS NO PROBLEM ABOUT FORCE UNLESS THERE IS A
GATE OR SOMETHING OF THAT SORT. THE CONSTABLE SIMPLY ENTERS THE PLACE... BUT IF
HE MEETS AN OBSTACLE, THEN HE UES FORCE IF HE APPLIES ANY ENERGY TO THE OBSTACLE
WITH A VIEW TO REMOVING IT. IT WOULD FOLLOW THAT, IF MY VIEW IS CORRECT, WHERE
THERE IS A DOOR WHICH IS AJAR BUT IT IS INSUFFICIENTLY AJAR FOR SOMEONE TO GO
THROUGH THE OPENING WITHOUT MOVING THE DOOR AND ENERGY IS APPLIED TO THAT
DOOR TO MAKE IT OPEN FURTHER, FORCE IS BEING USED. A FORTIORI FORCE IS USED WHEN
THE DOOR IS LATCHED AND YOU TURN THE HANDLE FROM THE .OUTSIDE AND THEN EASE
THE DOOR OPEN SIMILARLY, IF SOMEONE OPENS ANY WINDOW OR INCREASES THE
OPENING IN ANY WINDOW, OR INDEED DISLODGES THE WINDOW BY THE APPLICATION OF
ANY ENERGY, HE IS USING FORCE TO ENTER, AND IN ALL THOSE CASES A CONSTABLE WILL
HAVE TO JUSTIFY THE USE OF FORCE".
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